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I. 


The Defendant Should Have Been Allowed to Inquire on Voir 
Dire of Potential Jury Panel as co Existence of Possible 
Bias or Prejudice Based Upon Possible Disrespect of The 
Defendant to the Police, As Well As a Failure to 
Cooperate and Respond to Them. . ~~. - +--+ +--+ - ee > 


Whether The Defendant Was Lawfully Arrested Was a Key 
Issue, And Particularly in View of the Court's Charge to 
The Jury That They Might in Determining This Issue, 
Consider All Attendant Circumstances, Then The Defendant 
Should Have Been Allowed to Show That he Was Not Charged 
With Disorderly Conduct. ..... Ame we Fe ELS SE 


There Was Insufficient Evidence to Take The Case to The 
Jury and The Jury's Guilty Verdict Was Conteety to Both 
The Law and The Evidence ....... Ae eb fos 


Court Erred in Permitting Testimony of Defendant as to 
Whether He Tried to Defend, And Knew he Should Help Mr. 
Dildy, The Teacher . . 2. 2. - 6 ee es ee ee ewe 


The Government in its Closing Argument Made a Marked 
Appeal to Sympathy For The Government's Witnesses by 
Virtue of Their Occupational Status .....-.++-.- 


Not Only Did The Court Err in Instructing The Jury That 
in Determining The Legality of Arrest They Might 
Consider all The Circumstances Leading up to The Arrest, 
But Also Clearly Erred in Instructing That if an Officer 
Seeks to Make a Bona Fide Arrest and Uses Reasonable 
Force in so Doing, That a Defendant Has no Right to 
Resist . Bee ROR A ee Je ee ee ec OR gc coc ct 


Conclusion . 
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STATEMENT OF ISSUES 
The appellant presents che following issues for review: 
I. Did the Court err in failing to allow voir dire examination 


as to possible bias against the defendant for disrespect to and failure to 


cooperate with or respond to a teacher or police officer? 


II. Did the Court err in failing to allow the defense to elicit 


whether the defendant had been charged with disorderly conducc arising out 
| 


of the incident which allegedly led to his arrest? 
III. Did the Court err in refusing to grant Motion for Acquitital 
and allowing case to go to the Jury on the issues of assault, legality of 


arrest, and reasonableness of force maintaining arrest, and whether Jury 


verdict was contrary to the law and the evidence? 


IV. Did the Court err in overruling defense objection to vhether 


defendant was trying to defend the teacher, Dildy? 


V. Did the Court err in refusing to grant mistrial based on 


closing argument of Government counsel, extolling the credibility and 


veracity of the Government's witnesses, based on occupational statuses, 


principals and teachers, as an appeal to sympathy and bias? | 


VI. Did the Court err in instructing the Jury that if a police 


| 
officer, engaged in the performance of his duties, seeks to maintain a 


lawful arresc and does not use unnecessary force in so doing, that the 


defendant has no right to resist and must submit and allow the determination 


of legality of arrest to be made later by the Court? 


Rule 8(¢) Stacement 


This case has not previously been before this Court. 


Reference to Rulings 


This appeal is’ from a judgmens of conviction and commitment under 
Section 5010(b) of the Federal Youth Correction Act after Jury verdict of 
guilty under the second count of a two count indiccment charging assault 
on a police officer, 22 D.C. Code 505(a). Said Judgment was imposed on 


February 17, 1970. 


STATEMENT OF THE CASE 


The defendant was charged with assault with a dangerous weapon, 
Shod-foo%, on a school ceacher, and assault on a police officer ence 
22 D.C. Code 502, 505(a), respectively. (R1). Case was tried to a jery on 
November 20 and November 24, 196°, on which latter date che jury Sew to 
consider ics verdict. Verdicc was rendered on November 25, of not guilty on 
Count I and guilty on Count II, being assault on a police officer. (RIS). 
Judgment of conviction was entered by che Court, Honorable Oliver Gasch 
presiding, on February 17, 1970, and the defendant was sentenced under the 
Federal Youth Correction Acc, 18 U.S.C. Section 5010(b). (R16). This appeal 


was duly noted on the same date. (R18). 


In substance, the defendant, who was eighteen years of age at the 


time of the alleged incident, was a student at Anacostia High School, and 
| 


was alleged on Friday, November 8, 1968, to have assaulted, Count I, Jimmie 
L. Dildy, a teacher at said school, and Count II, Officer Gratton off the 
Metropolian Police Force, who was called in to investigate the incident. 
Counsel on voir dire examination sought to ascertain from the potential jury 
panel whether or not chey felt it was incumbent upon an individual, 
regardless of circumstances, to cooperate or respond to an officer, and to 
respond to questions put by an officer. The defense further sought to 


ascertain whether or not the jury would be influenced against the defendant 
| 


on what may have been or appeared to be disrespect to either a teacher or a 
police officer. The Court denied these requests on the grounds that respect 


or disrespect was not an issue in the case, and further a. citizen has- °° 


a duty to respond to general inquiries by a police officer. (120-24). 


=f 


The complainant, Jimmie L. Dildy, testified that he was a teacher 
ac Anacostia High School, and on Friday, November 8, 1968, at approximately 
1:30 p.m., he was assaulted by a group of boys, which group included one, 
Erwin Corlley, and the defendant, Allen D. Brooks, both of whom were students 
act the school at the cime. (T49-53,60). 

An English teacher, William Alber: Fry, and a Spanish teacher, 
Marian Ethel Howard, testified and corroboraced that Mr. Dildy had been 
assaulted at the time and place stared. Mrs. Howard, in seeking assistance, 


contacted Harold M. Lieberman, another teacher, and Russell A. Lombardy, who 


was chen Assistant Principal at Anacostia High School. (186,88). Mr. Lieberman, 


upon arriving at the scene, noticed two individuals had been seized, (T101) 
and that another teacher who had arrived at the scene, Mr. E. Franklin Kersey, 
had thrown one of the two men to the floor. (T102). The two men were asked 
by Mr. Lombardy to move down to his office and cause no trouble. They were 
cooperative and did so. (T1102). The defendant was one of the men taken to 
the office of Mr. Lombardy and ultimacely one of the men removed from the 
office by the police. (T103). Although the defendant was found not guilty of 
the assault on Mr. Dildy, some reference will be made herein to the factual 
testimony regarding the assault on Mr. Dildy as may have bearing on the 
guilty finding on Count II, particularly with reference to issues of arrest 
and excessive force. 

Mr. Lieberman ‘testified for the Government thac the man who was 
holding Mr. Dildy also hit Mr. Lieberman and subsequently disappeared. The 
incident occurred on a Friday and the school was beset, particularly on 
Fridays, with the problem of outsiders in the school. Mr. Lieberman made 


available the identity of the man who was in contact with Mr. Dildy, to boch 


the principal and police, and tbhaught that he was going to be arrested, but 


ultimately this was noc done. This man was quite evidently neither Corlley 
nor the defendant. (T105-106, 115). 

Mr. Kersey, the veacher at Anacostia mentioned preceding, testified 
he saw Dildy, Lombardy, and Roush (a custodian at the school), wrestling with 
two individuals. During the course of the same, Lombardy pushed one| on the 
floor, and as he was getting back up the witness grabbed and held hin. The 
defendant Brooks was che one held by the witness. (T120). After being held 
for five or ten minutes by Mr. Kersey, Mr. Brooks calmed down and walked 
downstairs to the Principal's office and was left there. (1122). When Mr. 
Brooks was left at Mr. Lombardy's office, there were some police officers 
there. Later he saw the defendant being led by the police and restrained. He 
was not willfully walking, but was resisting attempts to be put in the police 
car. The police and the defendant were struggling in the back of and beside 
the police car. Other officers came to assist. (T124). He sav a police 
officer look in the car and all of a sudden appeared to just fall back. The 
door of the car was open at the time. (T125). When this witness firet saw 


the defendant in the school hallway, the defendant was on the floor. After 


holding the defendant, the defendant became calm and there was no problem 
| 


whatsoever. (T127,129). 
When the witness took Mr. Brooks to the office of Mr. Lombardy, 
there were two police officers there, as well as the teacher, Mr. Lieberman, 
mentioned preceding. In addition, the other student, Erwin Contleyerees also 
chere. He saw Brooks struggling with a police officer in the office land then 
taken outside. He was taken by the shoulder and elbows and placed in a squad 
car and forced in. (1T130,131). It was this witness's observation that the 
car was parked right side to the curb and that the defendant was put in the 


left rear door on the street side. At the time of this observation, the car 


= Bex 


was between the witness, who was on the school side, and Officdr Gratton and 
che defendant. (T7134). While Brooks was being taken to the squad car, he 
heard someone say "Don't put handcuffs on them. They will go without ic”, or 
words to that effect. (1137). The police officers were in physical contact 
wich the defendant in one form or anocher from the principal's office to the 
squad car. 

Russell Augustus Lombardy, present Principal at Anacostia, and 
formerly Assistant Principal at the time of the incident, testified for the 
Government. (%141). In response to Mrs. Howard's call for assistance, he 
went to the scene of the incident where Mr. Dildy was being assaulted. There 
were one hundred co one hundred and fifty students in the hall, and he observed 
Corlley and the defendant and the teachers Lieberman and Dildy. He testified 
that Corlley and Dildy were fighting and that defendant was facing Mr. 
Lieberman. He grabbed the defendant and threw him back to Roush, the 
custodian. Corlley was subdued and both were asked to walk to the office. 
(2143). Lombardy went to the office and he told the two students to sit down 
and get their stories straight, because chey were going to be locked up. They 


were asked to tell what happened and they did. Some police officers came in 


with riot sticks. (T144). Corlley and Brooks were sitting down and talking 


rationally. (1145). Lombardy left the office to clear the halls, and at 
that time two officers were in his office. (T147-148). 

Mr. Lombardy also confirmed that there had been interloper problems 
in che hallways. (T1152). In the hall, at or near the scene of the incident, 
Lombardy observed that the defendant appeared woozey. Mr. Lombardy testified 
that defendant may have been strick or hit his head against the wall, and that 
Lombardy did not have the difficulty with him that he had with the other man 


(presumably Corlley). (T1154). 


On cross-examination, it was shown that when Lombardy was in the 
office with Corlley and Brooks, there was doubt as to what precisely had 
occurred, and all there were interested in "getting at the bottom of things". 
(T1583), The witness repeated that in.the hallway, the defendant looked woozey 
as if he had been hurt. (T159). | 

The complainant, Officer David Charles Gratton, had been of the 
Metropolitan Police Force for twenty-three months prior to the incident. Prior 
to that he had been in the United States Army. On the date of the incident, 
he was assigned to the Special Operations Division, Uniform Tactical; Force, 
with his partner, Officer Robert Budd, in Scout Car 113. (1177-178). Gratton 
arrived at the high school in response to a run for assault report, and came 
to the conference room adjacent to Mr. Lombardy's office. The students, 
Corlley and defendant Brooks, were there. (T1179). Lombardy was also there, 
and in addition, Officer Lancaster from Scout 117 who had been sent on the run 
to assist. (T180). Lancaster and Mr. Lombardy also left the office to talk 
alone. There were left, in addition to Officer Gratton, Officer Budd, Corlley 
and Brooks. 

Brooks stood up and was boisterous and disorderly, and shouted 
obscenities to both officers in regard to some of the teachers and staff at 
Anacostia. Gratton told the defendant to maintain his order and sit down, and 
that Brooks was in enough trouble and should not persist with his actions. 
Defendant did noc sit down and Officer Gratton then put his hand on his 
shoulders and cold the defendant to sit down and that he was bordering on 


disorderly conduct. He further told defendant not to get himself into anymore 


trouble than he was already in. At this time, the defendant took a swing at 
| 


Gratton. Gratton, in response, put a restraining hold on Mr. Brooks, and 
maintained it for four or five minutes. Gratton took Mr. Brooks out to the 
cruiser in thac hold. (1181-182). The restraining hold was described on 
direct as a yoke hold in which one arm is put in front of the throat and the 
wrist of chat arm grabbed with the other hand. (T183) . 

In the course of taking che defendant to the Squad Car from the 
school office, che defendant broke the hold by hitting the officer in the 
right side with his elbow. Lancaster, wich another officer assisting, put 
handcuffs on the defendant. This was done by having him on che ground on his 


stomach wizh his hands put behind his back and handcuffed in that fashion. 


(T183-185). Gratton admitted that he and Lancaster carried blackjacks, but 


denied using chem. He stated that it wasn'¢ necessary. (7184-185). 

After handcuffing, the defendant was told by Officer Gratton to have 
a seat in the squad car (che left rear door), and the defendant was then placed 
in the squad car during which he fell back on his back on the seat and hit 
Officer Gratton about the face and chest by kicking him. Gratton was kicked 
twice in the face and twice in the middle chest area which caused him to fall 
on his back. (T1188). Gratton's testimony was that at that time, the vehicle 
was parked with its left side to the curb. The officer was subsequently 
-reated for the injuries at Cafritz Hospital and at Washington Hospital Center. 

On cross-examination, it was brought out that there was confusion 
as to what had happened regarding che incident involving Dildy, and Gratton 
interrogated Corlley and Brooks regarding the same. Gration, Budd, Corlley 
and Brooks were in the office at the time. Gratton sought to interrogate 


Corlley and Brooks. The defendant wouldn't cooperate and didn't want to sit 


in a chair. He refused to sit down and Gratton then put his hands on 
defendant's shoulders and asked Brooks to sic down when Gorlley also grabbed 
him. Defendant swung at the officer. Gratton and Brooks then cuseled back 
and forth and then the restraining hold was used by Gratton on Brooks. 
(7191-194). The hold was learned in the Service and could be used for killirg. 
The application of force by che arm around che throat makes breathing difficule 
commensurate wich the amounc of force applied. Increase of pressure produces 
this result. (7195-196). ‘This hold was maintained on the defendant through 


the hallway, two steps down steps to the stree¢, and almost to the car. (2196). 
The distance in transit in which this hold was maintained was approximately 
four times the length of the Court Room, a distance of approximately two 
hundred feet. (T197). 

When Gratcon got Brooks at or near the cruiser, the hold hs broken. 
At that point, when Mr. Brooks was face down on the ground, Gratton told him 
*o calm down, he was being arrested, and to stop struggling. (199). When 
handcuffed from the back, Gratton took one side of Mr. Brooks and Officer 
Lancaster the other, underneath the arms and shoulders, and lifted Brooks up 


off the ground, and put him in the squad car backwards, at which point Gratton 


was kicked. (1201-202). | 


Gratton was asked whether the defendant was charged with disorderly 


conduct, and the Court sustained the Government's objection to chat question. 
Gratton further testified that in the Principal's office he advised 
the defendant he was being detained pending investigation of an assault. 


(T1203). Gratton first denied that he had testified at the preliminary hearing 


held in this case on November 21, 1968. (1204). The Government subsequently 


stipulated chat he did so testify. (1205). Officdr Gratton did not recall his 
testimony ac che preliminary hearing despice che stipulation. A recess was 
declared and che cfficer read che preliminary hearing transcrip: during said 
recess. (7205-205). 

Officer Gratzon then admizced he testified at the preliminary hearing, 
and testified a: that hearing chat the defendane was sitting in a chair and 
Gratton forced him back into the chair. Defendant stood up again. He was not 
under arres: ac che cime when che officer made him sit down. He was a suspect 
in a simple assaul: matter and Officer Gratton reiterated £o che preliminary 
hearing Judge chat he was not under arrest. (1207-208). Defendan: took a 
swing at Officer Gratton at thac time, and from preliminary hearing transcrip: 
Gratton grabbed and conceded that he then choked Brooks, but presumably the 
word meant yoked (he put his arm around defendant). (1209-210). Officer Gratton 
conceded from che cranscript that he had cestified at che preliminary hearing 
thatthe defendane broke away from him and Officer Lancaster grabbed him and pus 
his knee in the small of the defendant's back. As of this cime, che assault 
complained of on Officer Gratton had no- been made. (1210). Also Gratton 
further ceszified chat after Brooks was placed in the squad car and the door 


was shut, it vas reopened by Gratton, as he thought the defendant was going to 


damage the interior screen or upholstery in the vehicle. (7211-212). 


On redirect examination by the Government, Gratcon testified that 
when he arrived az the scene, he observed Corlley and Brooks with their clothing 
disarrayed. Lombardy pointed ouc that they were involved, which led the officer 


to believe chat Corlley and Brooks should be detained for furcher investigation. 


They were technically under arrest for assault unless things were found to be 
different; and that he took Brooks inco custody after he became disorderly and 

tcempced to assault the officer in the office. (T7219). On re-cross Gratton 
further testified that Lombardy had called the police to try to determine what 
happened, and that che boys that were in the office were to be initially 
interrogated to try and find out what had happened. (1222). 

When Gratton's partner, Officer Budd, came to Lombardy's office with 

Gratton, Corlley and the defendant and a teacher were there. Mr. Lombardy and 
also Mr. Lancascer, who evidently came somewhat later, left che room leaving 
the two students, Gratton and the witness Budd. The four were in the room at 
some length and the officer tried to ascertain what the problem was. (T239-240). 
According to Budd, Brooks became belligerent, was jumping up and down, swinging 
his arms around. Gratton told him to sit down, at which time Brooks used 
obscenities and took a swing at Gratton. Gratton grabbed him from che back in 
a restraining hold and removed Brooks with Officer Lancaster (7240-242) . Later 
outside, Budd observed a large crowd and Officer Gratton was bending over and 
bleeding from the moutn and holding his chest. Brooks was evidencly in che 
squad car with his feet hanging out. (T240-241, 244). Brooks was lying on his 
back in the car and his feet from the knees down were outside the vehicle. 
(7247). : 
Officer Charles A. Lancascer testified as to the incident in the 
office, and said that Gratton was attempting to restrain the defendant. There 
was more or less a pushing between them and Gratton asked Mr. Brooks to sit 


down and be calm. The defendant jumped up and both started grappling, falling 


over on chairs and cables. Gratton then put a carrier hold on the defendant. 


(1255). : 


Government rested at che conclusion of Officer Lancaster's testimony. 
Defense motion for acqui:tal was denied. (1265). Corlley had been acquitted 
of simple assaulc on Mr.'Dildy in she D.C. Court of General Sessions. Evidence 
of the same was held inadmissible. Corlley, at she cime of she :rial, was in 
she U.S. Army and was scacioned ac Fort Bragg and had come from there to 
testify. Corliey testified as <o the incidenc in the office. He stated the 
defendant sac down and stood up as if he wanted some air. The officer shoved 
him in a chair and grabbed him and dragged him our of the office. (1273). 
Brooks was shoved in a police car head first and was hit with a police scick. 
Corlley was also pushed in and hic across the knee with a stick. (1274). 
Testimony as to what had happened afcer che alleged assaul: was excluded. (1275). 
In Lombardy's office, one of the officers said chat he had been co Vier Nam and 
he could take Corlley and four ochers. (1275). According to Corlley, Brooks’ 
involvement with Dildy was an attempc to break up a fight between Mr. Dildy 
and Corlley. (12022234). 

Deborah Corlley, a sister of Erwin Corlley, cestified for the defense. 
She observed police removing the defendant. The defendant asked to be let go 


so he could walk by himself, but this was not permitted. A blackjack was used 


by Officer Graccon according to this witness and "jugging" or forcing the 


defendant inco the car. (1288-290). 

The defendant took =the stand and testified chat in the incident in 
the hall, involving Mr. Dildy and a group of boys, the defendant was hit to the 
floor. He goc up and Mr. Kersey held him. He just remembered going to the 


Principal's office with Mr. Lombardy, Mr. Kersey and Corlley. 


There were present two police officers, Mr. Lombardy, Corlley and 


himself. Lombardy left the office. The defendant felt dizzy and went cso che 


window co get some fresh air. An officer kept pushing him down, grabbed him 


by che neck and dragged him outside. (1301-303). Mr. Brooks deseribed che 
rescraining hold by which he was dragged down the steps. He cold che officer 
he couldn't breathe, and when he received no response, tried to get tear 
(7303). Near <he car, he was handcuffed (7304) and thrown in head fires, at 
which time the top parc of his head hit something like che roof of the car. 
He was on his stomach in the car and was hit on the left leg with che stick at 
chat time. (7306). 

An objection was sustained as <o whether defendanc had been charged 
with disorderly conduct. (T307). He was not told chat he was under arres® 


while taken ouz of the school. (7305). 


Defendant denied any involvement in the attack on Mr. Dildy, and 


claimed his only role was trying co break ic up. While doing «his, he got hit 
and was knocked to che floor. (731-215). He reiterated that he ae dizzy 
and attempted co get co the window. (7215). He denied cursing Gace 
alchough he admitted to resisting him by trying to remove his arms from around 
his neck. (7317-318). The defendant denied kicking che complainant (1320). 
Harold M. Lieberman, who had testified for the Governmenc,, was then 
called as a witness for the defense. 2 tescified that in Lombardy "'s office, 
the defendan: began to tell what happened and then stood up and said he wans': 
going co make any more statements. The officer told him to sit aces but Mr. 


Brooks did not want to do so. The officer then put his hands on his shoulder 


and tried to make him sit down, and then the tussle began. Brooks was then 


™ 


removed in a hammerlock. The witness vas not allowed to answer she quesvion as 
zo whether the officer had lost his tomper. 7322). On cross-examination, the 
witness reiterated che foregoing and in addition testified chat Brooks wenc to 
the window in che corner and was pretcy dizzy. [327). 

Dora Brooks, mocher of che defendant, was not permitted to tescify 
as to certain maicers that the defense alleged occurred at ‘the police station 
subsequent to arrest, which would have involved allegations of brutalicy as to 
the officers. (7320). Prior Motion for Acquictal was renewed and denied. 
(7332). 

In closing argument, Government counsel extolled and emphasized the 
credibilicy of Government's witnesses based upon occupational scatus. Mr. Dildy 
was referred to as a teacher who had dedicated his life co teaching at Anacostia 
High School, and who was teaching at another high school at the time of the 
trial. Mr. Lombardy was referred to as che Assistant Vice Principal of 
Anacostia High School, who had worked for twenty years in the public schools. 
Government counsel generally referred to witnesses for the Government as those 
who caugh: in the public shcools in the District of Columbia and had given 
their carcers =o educating young men and women in che District of Columbia. 


(1359-360). Misixial motion based on blatan: appeal co the sympathy and 


prejudices of the jurors by foregoing closing argument was denied. (7361). 


The Court instructed the Jury as to assault on a police officer 
(731-398) and she issues involved, among others, the legality of arrest, right 
of reasonable force in maintaining arrest, and right to oppose excessive force. 
In the course of this inscruccion, the Court stated that if an officer, in the 


performance of his duty, sought to make a lawful arrest and did not use 


unnecessary force in doing so, one had no right to resist. Further, that if a 


i 
defendant felt the arrest was illegal and without probable cause, hej must 


nevertheless submi: to the arresc and allow a Court later on to decide whether 
the same was legally justified. (T1394). The Court also instructed that no 


special words were required to be spoken in order to establish an arrest; and 


> 2 : ; | = 
that the circumstances which exist determine the status of the arrest. (T395). 


The defense objected to the instruction as to the necessity of submitting to a 


bona fide attempt at arrest. The Court reiterated that if the officer sought 


to make a lawful arresc, defendant must submit and is relegated to the deter- 


mination of the Court. Further, that it is not necessary to state that one is 


under arres¢. @358-359). 


ARGUMENT 


dant Should Have Becn Allowed To Inquire on Voir Dire of 
Panel _as To Existence of Possible Bias or Prejudice Based 


Upon Possible Disrespec: of The Defendanz to The Police, As Well As 2 
Failure to Cooperate and Respond to Them. 


This case was tried in che context and background current in our 
times of ever-increasing violence in the schools involving not only students, 
but also teaching personne! and staff. It was further tried at a time when 
there had been an increasing trend of what some might consider disrespec: to 
authority and to the police, in particular, and the increasing concern of 
communicics regarding the same. At the time of trial, a recent Time Magazine 
article, of nacion-wide distribution, had discussed the former. (122). 

The Court was of the opinion chat the feeling of the Jury about 
respect due teachers and policemen was immaterial. The Court was further of 
the opinion that a citizen musé¢ respond to general inquiries by police officers. 
As a consequence, efforts co inquire of the jurors as to possible bias <*o 
defendan: for failure to be respeccful and responsive to police officers was 
not permitted. (722-24). 

In the posture of the case and in an efforc to selece an impartial 
Jury, the defendant: should have been permitted to make his inquiries to 
ascercain which, if any of the jurors, had strong feelings regarding the 
requiremen: of respect and responsiveness, and whether they would be biased 
or influenced against the defendant because of the lack of the same on his 


part. Aldridge v. U.S., 283 U.S. 308. 


Whether the Defendant Was Lawfully Arrested Was_a Key Issue, And 


Parcicularly in View of The Cour:'s Charge to The Jury Tha: The 

in Determining This Issue, Consider All Attendant Circumstances), Then 

The Defendant Should Have Been Allowed to Show That He Was Not Charged 
| 


With Disorderly Conduct. 


Although, as discussed (infra), it is difficult to determine when 
and for what the defendant was arrested, it may be claimed by the Government 


that defendanz was arrested for disorderly conduct occurring in the Principal's 


| 
office. The defendant was unable to pursue inquiry of Gratton as to whether 
defendant had been charged with disorderly conduct. (1202-203). Defense was 
unable to elicit from defendant himself that he had not been charged with 
disorderly conduct. (T3007). | 
Ic is true that che propriety of arrest does not depend upon whether 


the person arrested is convicted of crime for which he was arrested,| or whether 


the arresting officer was legally warranted in making the arrest. Sharpe v. 


Warden (D.C. Md. 1964) 225 F. Supp. 736). Nevertheless, the simplicity of 
claiming obscenities as disorderly conduct for misdemeanor justification for 
an arrest is quite apparent. Further, the Court instructed che Jury here that 
in determining whether Gratton acted as a reasonable man, chey could consider 
every circumstance leading up to and surrounding the arrests. (7303). 
Additionally, ic should be noted from che preliminary hearing transcript that 
Officer Gratton also testified at the hearing; that after the profanities he 
forced che defendant back into his chair and he was not under arrest. Judge 
Greene of General Sessions Court, at the hearing, inquired several times of 
Officer Gratton on this point, and was advised each time that he was not under 
i 
arrest. It would seem under the foregoing circumstances that the Jury should 


have had a right to consider that in fact the defendant had not been charged 


with disorderly conduct. 


III. There was Insufficient Evidence to Zake The Case to the Jury and The 
™S Guilcy Verdict Was Contrary to Both ‘the Law and The Evidence. 


The defense had moved for a directed verdict of acquittal upon the 
close of the Government's case, as well as the close of the defense. 
(1254-265, 332). 


NeekekKHence we said in che Curley case, that if a judge, 
is of-the opinion that upon the evidence 2 reasonable 
man could not find guilt beyond a reasonable doubz, he 
musi not let the jury acc, because to do so would be to 
let it speculate without evidence adequace in lav. 

We expressed it chus: "The crue rule, therefore, is 
chat a trial judge, in passing upon a mocion for 
directed verdict of acquittal, must determine whecher 
upon the evidence, giving full play to the right of 

the jury to determine credibility, weigh the evidence, 
and draw juscifiable inferences of fact, a reasonable 
mind mighc fairly conclude guilt beyond a reasonable 
doubt. If he concludes cha: upon the evidence there 
mus¢ be'such a doubc in a reasonable mind, he muse 
grant the motion; or, ‘co stace ic another way, if there 
is no evidence upon which 2 reasonable mind might fairly 
concludé guilt beyond 2 reasonable doubt, the moiion 


musi be granted.* " Cooper v. U.S., 94 U.S. App. D.C. 
343, 218 F. 2d 39, Curley v. U.S. App. D.C. 38°, 160 

F. 2d 225, cert. den. 231 U.S.°37.°. See also Austin 
v. U.S., 127 U.S. App. D.C. 180, 202 F. 2d 129. Bates 
v. U.S., 95 U.S. App. D.C. 57, 269 F. 2d. 30, cers. den. 
345 U.S. 961. 


In determining whether the case should have been taken from the Jury, 
the Trial Justice not only had <o determine the sufficiency of the evidence, 
but also whether as a matter of law, from the evidence presented, a Jury could 
dezermine beyond a reasonable doube that (1) there was a lawful arrest; (2) 
chat if the arrest was unlawful, Brooks had used excessive force in resistance 
to an unlawful arrest; (3) that if the arrest was lawful, Gratton had used only 
reasonably sufficient force to mainzain che arrest, and as a consequence Brooks 
had no right to resist; and (4) that in any event, the extent of Brooks’ 


physical resistance was excessive under any circumstances. 


The evidence is in conflict as to (1) whether a baton, blackjack 
or other instruments were used on the person of defendant when he was placed 
in the car by the police, as claimed by Brooks, with some support from Erwin 
Corlley and Deborah Corlley, and denied by all officers; (2) whether: Brooks 
ended up in the squad car on his back or on his stomach; and (3) to b lesser 
degree whether at that time Brooks kicked Officer Gratton, and that the 
injuries complained of by Officer Gratton occurred at that time. There is no 
real dispute that Gratton removed Brooks from the Principal's office in a 
restraining hold to the vicinity of the squad car (T182); that this restraining 
hold is a yoke hold involving application of pressure or force by the arm to 
the throat, which produces extreme discomfort upon pressure and which hold can 


be used for killing (T183, 195-196); that in this hold the defendant was 


taken down steps approximately a distance of two hundred feet (1196-197) ; and 


that near the car, Brooks who was resisting, broke the hold by striking the 
officer, and then with several officers involved, was forced to chal ercand 
on his stomach, handcuffed, and in that fashion placed in the squad jcar. 
(1183-185). It was the kicking at the squad car that constituted the assault 
complained of. (1T188,210). Although Officer Gratton testified that the 


particular incident occurred when Brooks was being placed in the squad car, 


it was shown on cross-examination and after refreshment of recollection from 


the preliminary hearing transcript, that after Brooks had been placed in the 


squad car, the door was closed, and it was then that Officer Gratton re- 


entered, ostensibly to prevent the interior of the squad car from being 


damaged by the defendant. (1211-212). 


On che errest issue, there was considerable confusion as to what had 
cranspired in the hallway with reference to the attack on Mr. Dildy. The 
aumber o£ people in the hallway varied co and included an excess of one hundred. 
Mr. Lombardy removed Brooks and Corlley *o his office to get to the bottom of 
things, as chere was doub= as to wha: had occurred. (T150). From all witnesses 
from zhe Government, it is clear tha: Brooks voluntarily wen: with Lombardy to 
che office from che scene of the inciden= involving Dildy, and there was no 
need for any force or rescraining hold to compel him to do so. There was an 
abundance of evidence which was noc negate chat in che incident involving 
Dildy, Brooks was struck by somcone or something and knocked to the floor. 
(7301). Lombardy tescified that Brooks appeared woozey as if he had been 
struck or hit against <he wall. 7154, 158-159). Mr. Lieberman sestified that 
Brooks was pre:ty dizzy in the office. (1327). 

That chere was confusion as to whae and who was involved in che 
assault on Dildy is supported by the fact that no one could identify Brooks 
as having made contact with Dildy; “hat Corlley who was charged wich simple 
assault on Dildy in General Sessions, was found not guilzy of chat offense; 


and that Brooks was found not guilty by the Jury herein on Count I involving 


the assault on Mr. Dildy. In shis posture, the police came to the Principal's 


office for che purpose of determining che same thing that Mr. Lombardy sought 
to determine, namely, what had happened and who was responsible. It was the 
intention to interrogate Corlley and Brooks for that purpose. (T222). In 
point of face, as indicated by Lieberman and Corlley, Brooks, who was dizzy, 
stood up and went co the window to get some air. (T3135). According to 


Lieberman and Brooks, Gratton ordered him to sit down, but Brooks did not 


“ P . . =| , 
want to. Subsequently the officer attempted to force him back in his chair, 
and a tussle between Gratton and Brooks developed. In substance, Gratton's 


testimony is markedly similar with che exception of the contention of use by 


Brooks of obscenities. 


When Gratton entered che office, he stated that Corlley and Brooks 


' 
were detained pending an investigation of the assault, (T202). Gratton 
conceded thas he testified at the preliminary hearing on November 21, 1958; 
and that chere was an investigation going on regarding conversation about an 


| 
alleged inciden: at the school. Brooks was sitting in a chair and Gratton 


forced him back into the chair. Brooks stood up and Gratton forced him back. 


He was not under arrest: az chat time nor when Gratton made him sit down. He 


was simply a suspect in a simple assault. (1207-208). 


t was conceded by Brooks chat in the rescraining hold he couldn't 
breathe and tried to break the hold. (1303, 318). Deborah Corlley testified 
| 
that Brooks had asked the officer to let him go so that he could valk by 


himself, (T288). Corlley testified that in the office before the tussling, 
| 
Brooks stated he wanted some air. (1273). 


The only reasonable finding that could be adduced from the | foregoing 


was that everyone was in the office for the primary purpose of determining 
| 


what, in fact, had happened, and the involvement of Corlley and Brooks, if any. 


Brooks was not under arrest at any time until che tussling between Gratton and 
| 


| 
himself began, which ended in the application of a restraining hold and removing 
Brooks from the office to the car. Improper as it may be, Brooks wag not 


required to respond to Gratton or be courteous to him. What then was the basis 
I 
for the arrest? If the incident involving Dildy had been a simple assault, it 


had not been commicted in Gratton's presence. What Gratton knew about the 
incident, if anything, does not appear, but in any event there was never any 
contention of 2 weapon, and it is hard to be presumed tha Gratton felt assault 
with a dangerous weapon felony was involved, because ultimacely the Government 
charged in Count I by means of a shod foot. There was no probable cause for 
the arres: of Brooks as *o the assault: incident at that cime, and chat was 
precisely che purpose in getting togecher in the office in order *o ascertain 
what had happened. Mr. Lombardy lef: che office, either when the police arrived 
or shortly thereafter, and as a consequence could not have imparted information 
co chem. In addition, he did not at that time know what had happened. As a 
consequence, it is submicted that the only possible legal basis for the arrese 
was a legal afterthought of disorderly conduct with which che defendant was not 
charged, based on alleged obscenities. 

I: is submicced from the record chat any obscenities that occurred, 
transpired prior to the tussling, at which time the officer tescified. Based 
upon the preliminary hearing transcrip:, the defendant was not under arrest, 
clearly indicating that he had not been arrested for obscenities. Gratton's 
own testimony was not that Brooks was disorderly, but that he was bordering on 
disorderly conduct when Gratton put his hand on his shoulders in the office. 
(1182). The defendant wouldn's cooperate, wouldn't sit in the chair, and 


refused to sit down. According to Gratton, he then placed his hands on the 


defendant's shoulders and asked him to sit down, at which time defendant swung, 


there was a tussling and defendant was placed in a restraining hold. (1193-194). 
The defendant denied that he was told at any time he was placed under arrest. 
Gratton testified that he told Brooks, when he had broken the hold near the 


cruiser, to quic struggling, that he was being arrested. (1198-199). 
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Iz is well settled that an arrest may be made without a warrant if 

there is probable cause to believe that a felony has been committed, and that 
| 

the arrested person committed it, or if a misdemeanor has been committed, it 
was done so in the presence of the arresting officer, 4 D.C. Code 140, Curtis v. 
U.S. (DCA 196) 222 A. 2d 840; Smith v. U.S. (DCA 1568) 247 L. 2d 293. Probeble 
cause is viewed from the viewpoint of a prudent and cautious police officer at 
the scene at the cime, and the question to be answered is whether such an 
officer, in the particular circumstances, conditioned by his observations and 


information, and guided by che whole of his police experience, reasonably 


could have believed that a crime has been committed by person to be arrested. 


on 


Jackson v. U.S., 112 U.S. App. D.C. 260, 362 F. 2d 194; Wright v. U.S., (DCA °- 73 


1668) 242 &. 24 $33. If, in effect, che defendant was actually being arrested 


or held for investigation, this was illegal. Gatlin v. U.S., 117 U.S. App. 


D.C. 123, 525 F. 2d 666. If the arrest was illegal, the defendan: had che right 
to resist. John Bad Elk v. U.S., 177 U.S. 529, U.S. v. DiRe 332 U.S. 581. 


"“axkeekThe practice of arresting without a warrant when | 
it is practicable to obtain one is not to be encouraged. 
On the contrary, in a doubcful and marginal case of 
probable cause, an arresc may be sustainable on a 
warrant, where wizhout one it would fail.“ Ford v. U.S. 
122 App. D.C. 259, 352 F. 2d 527; U.S. v. Ventresca 
380 U.S. 102. 


Iz is true that words similar to those alleged to have constituced 


the obscenities here have been held per se to have constituted disorderly 


conduct and without constitutional protection. Johnson v. U.S. 125 U.S. App. 
| 


D.C. 243, 370 F. 2d 485; Duncan v. U.S. 219 A. 2d 110, cduge=remanded one2 -.. 


other grounds, 126 U.S. App. D.C. 371, 379 F. 2d 148. Both Johnson and Duncan, 


supra, indicate that the circumstances are to be considered. The Court also 


found in Duncan. chaz assuming argumendo, a breach of the peace might occur that 
such words so constitute such breach. The defense contends chat such words 
which migh: formerly have constitvced fighting words are not so today. It 
further contends chat in streez parlance, such words in some communities are 

2s common as hell and damn. : the words might be personally offensive to 


the officer should no: be the cess in the balancing of conscicutional rights. 


The Cour: indicated in Duncan 22 D.C. Code 1107, che disorderly conduct must 


public place. ¢ ig submitced that the office of a principal 
and/or assistan: principal of = is <a public place. The fact that 
the scudents were escorted to ce for the purpose of interrogation 
indicates to che contrary. 

In summary of this porcion of the argument, it is submitted tha: 
defendant was unlawfully arrested; chat he had a right to resis such arrest; 
and tha: his resistance’ was reasonable under the circumstances. It is further 
submicced the: if his arrest were lawful, chat the use of a restraining hold 
and handcuffs in placing the defendan: in the squad car constituted excessive 
force, and his resistance hereto reasonable. As 2a consequence, the defendane 
was enticled to an acquittal as 2 maccer of law, and there was insufficiené 
evidence for the Jury, the verdict being contrary -<o boch the law and the 
evidence. 


IV. Cour: Erred in Permitting Teszimony of Defendant as to Whether he fried 
to Defend, and Knew he Should Help Mr. Dild The Teacher. 
The defendent was asked on cross-examination if he had tried to defend 
Mr. Dildy, and if he knew chat he should help a teacher. (T7215). This is 


entirely immaterial co the issue of whether defendant assaulted Dildy, and 


further presupposes, laudable as it may be, that one shouid help a teacher. 
Whether designed or not, the questions were prejudicial to the defendant. 

It makes no difference that the questions were directed with reference to 

Dildy and not Gratton, and that as to Dildy, the defendant was found not guilty. 
Prejudice against the defendant cannot be so compartmentalized, and is not 
eliminated simply because the Jury did in fact find the defendant not guilty 

as to Count I, where there were numerous factors indicating that in fact the 


defendant was clearly not guilty even on the Government's only theory, aiding 


and abetting, which could be presented on that count. 


V. The Government in its Closing Argument Made a Marked Appeal to Sympathy 


For The Government's Witnesses by Virtue of Their Occupational Status. 


In the Government's closing argument, reference was made to the 


an | 
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testimony of the witness, Kersey. Although Mr. Kersey was a teacher at 


Anacostia High School at the time of the incident, he was at the si of trial 
the Administrative Director of the Department of Justice of coreg} relations 
services. This was pointedly referred to. (1359). Mr. Dildy was referred to 
as a teacher who taught at Anacostia High School and was at the time of trial 
teaching at another high school, and was 2 teacher who had dedicated his life 
to teaching. Lombardy was referred to as the Assistant Vice Principal of 
Anacostia High School, who had taught for twenty years in the public schools. 
(7359-360). The Government's witnesses were further referred to as those 

who had taught in the public schools in the District of Columbia and had 


given their careers to educating young men and women of the District. (1360). 


The Motion for Mistrial was denied. (1361). 


It is true that in Jackson v- U.S., 123 U.S. dpp- D.C. 276, 359 
F. 2d 260, cert. den. ’g5 U.S.A. 87, it was held in closing argument that 
references to the "reputable officers" and "very sweet" complaining witness 
did not exceed permissible advocacy on the part of the Government. As 
mentioned preceding in this Brief, in view of the nature of the charges, the 
complainants, being police officers and a teacher,-and the backdrop of violence 
jn schools, it was imperative that occupational background not be emphasized. 
Government's closing argument should confine itself to those matters which 
are relevant to facts or issues in the case. The prosecutor has a high duty 
to prosecute fairly. Although he may strike hard blows, he is not at liberty 
to strike foul ones. ‘tt is as much his duty to refrain from improper methods 
to produce a wrongful conviction as it is to use illegitimate means to bring 
about a just one. Berger Vv. U.S., 295 U.S. 78; Viereck v. U.S., 318 U.S. 236; 


Brown v. U.S., 125 U.S. App. D-C. 220, 370 F. 2d 242. 


VI. Not Only Did The Court Err_in Instructing The Jury That in Determining 
The Legality of Arrest They Might Consider All The Circumstances Leading 
up_to The Arrest, But Also Clearly Exrred in Instructing That if an Officer 
Force in so Doing, 


Seeks to Make a Bona Fide Arrest and Uses Reasonable 
That a Defendant Has no Right _to Resist. 


The Court instructed the Jury that in considering whether the officer 
acted as a reasonable man would, they might take into consideration all 
circumstances leading up to and surrounding the arrest, and also any knowledge 
which he possessed concerning the danger with which he was confronted. (1393). 
Although this instruction may have been given in the context of considering 
the reasonableness of force applied, nevertheless, it was not distinguished 
from the requisite knowledge to constitute probable cause to make the arrest. 


(1393-394). The instruction was somewhat in conformity with the decision of 


this Court in Barrett v. U.S., 62 App. D.C. 25, 64 F. 2d 148. It is to be 
noted that in Barrett, the officer was a defendant and was convicted below on 
on an assault allegedly committed in the course of apprehending an alleged 
murder suspect. Although an officer may have acted reasonably to constitute 
a defense to assault, the same facts upon which he acted may not ameniene 
probable cause to justify an arrest. As to probable cause, Aerio arguendo 
that Brooks was arrested for felony assault (dangerous weapon shod foot), 
nevertheless, the legality of that arrest should have turned on the officer's 
observation and information, and not all circumstances that may have been 
testified to at the trial. See Jackson and Wright (supra). Appelland did 
not object to that portion of the instruction, but asks the Court to take 
cognizance of it under the circumstances of this case as plain error. 

The Court did instruct the Jury that a person has no right to resist a 
police officer when the latter, in the course of his duties, seeks to make a 
lawful arrest and does not use unnecessary force; and that if he deems the 
arrest is illegal and without probable cause, he must still submit. (7394). 
This was objected to and the Court reiterated that it was a correct | exposition 


of the law. (1398-399). 
John Bad Elk and DiRe (supra) held that one had the right to resist 
unlawful arrest. This was reaffirmed in Abrams v. U.S., 99 U.S. App. D.C. 46, 


237 F. 2d 42, cert. den. 352 U.S. 1018, with the caveat, however, that this 


right did not extend to killing an officer, although it might reduce a 


homicide from murder to manslaughter. 


U.S. v. Heliczer (C.A.N.Y. 1967), 373 F. 2d 241, cert. den. 388 U.S. 


9173. is very much in point on the question presented. In Heliczer, one 
Martin was found guilty by a Jury of violacion of 18 U.S.C. 111 by assaulting 
and resisting and interfering with arrest by a Federal Narcotics agent. 
Further, it appears that Martin was arrested on July 23, 1965, for violation of 
Federal Narcotic laws in reliance upon information received from an informant 
Cutler. On July 30, 1965, Martin was released on pre-trial bail and later 
learned that Cutler was the informant. He allegedly later told Cutler that 
Cutler was a "dead man". The Federal agents warned Martin to stay away from 
Cutler, but Martin did not do so. The agent learned Martin was to address a 
rally on August 11 and went there in plain clothes and there arrested him 
without a warrant. 

Under 26 U.S.C. 7607, arrests are limited to Federal Narcotics 
agents without a warrant to violations of narcotic laws. The Government 
conceded the only lawful basis in Smith's case for che arrest without a 
warrant was under New York Criminal Code, which authorized a private person to 
arrest one who had committed a felony. The felony in this instance was 
claimed to be the act of threatening Cutler with death. The Trial Justice 
left the issue of the threat to the Jury. In addition, the Trial Court gave 
a favorable charge to the defendant, stating that the Jury must find the agents 
were acting in the performance of their official duty, and if they find Martin 
had threatened Cutler and that the agents were arresting him for that, then 
they were performing their official duty. On appeal from the Jury conviction, 
the Appellate Court held that this instruction was too favorable to defendant, 


as it equated the area of the official duty of the agents within the boundaries 


within which an arrest could be lawfully made. Consequently, if the Jury 


found the threat had not been made, then they would, in the posture of the 


instructions, have found the agents not acting in their official duties and 
would have had to acquit. The Court stated at p. 246: 


"The arrest, as previously stated, was one made under 
the authority,of the New York statute which makes | 
lawful an arrest of another by a private person when 
the person arrested has committed a felony. As the 
Jury found that Martin had committed a felony, his 


arrest was lawful. Except for the Trial Court's 


mistake in giving an instruction too favorable to the 


defendant, the finding that the arrest was lawful 


could not have been truly ascertained, because after 
the Trial Court charge on the matter of what circumstances 


would have called for a finding that the arrest was 
illegal and the right of Martin to resist such an 
illegal arrest, the Court erroneously charged that 


once Martin was actually arrested, he would not then 
be justified in continuin is resistance. Consequently, 
t would not have been clear whether the verdict o 


Builty was based upon proot beyond a reasonable doubt 
ements o Ss Upon rs 
<3 was a 
L Sistance to an unlawiul a 


In Heliczer, the Second Circuit Court of Appeals noted in footnote 3 
to p. 246 of opinion of the efforts to change the existing law to require a 
citizen to submit to arrest whether or not there is a legal basis for it where 
he believes he is being arrested by a police officer and no unreasonpble force 
is being used. The Court of Appeals makes reference in that regard to 
Section 5 of the Uniform Arrest Act and Section 304(2)(a)(1) of the Model 
Penal Code adopted by the American Law Institute in 1958. The Court) further 
noted that the right to resist illegal arrest has been abolished by the 
legislatures of Vermont, New Hampshire, Delaware and California, and! by 
judicial decision in New Jersey. Further, at the time of the decision in 


Heliczer (1967), there was similar legislation pending in various States. 
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It is submitted that whatever the merits and demerits may be to 


require submission to legal bona fide efforts to make an arrest, any such 


change of existing law and the right to defend against an unlawful arrest 
should be made by law and tCongress, thereby giving concerned citizens, 
communities, officials and those interested, an opportunity to be heard. 

The portion of the instruction referred to was error, and as in Heliczer, it 
is not possible to determine whether the Jury's decision was based on this 


erroneous instruction or not. 


CONCLUSION 
Ic is submitted that the defendant is entitled to the following 


| 
relief, alternatively: (a) vacation of entry of judgment of conviction and 


entry of judgment of acquittal; (b) reversal and remand for new trial. 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


I. Whether the trial court properly denied appellant’s 
request to inquire on voir dire about the potential jury’s 
belief that a police officer is due respect and cooperation? 

II. Whether the trial court properly prevented appel- 
lant from stating whether or not he was informed he was 
under arrest for disorderly conduct? 

III. Whether the evidence was sufficient to sustain ap- 
pellant’s conviction? 

IV. Whether the trial court erred in its instructions 
to the jury regarding the circumstances of appellant’s 
arrest? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,055 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


ALLEN D. BROOKS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 14, 1969, appellant was indicted for assault 
with a dangerous weapon (shod foot) and assault on a 
member of the police force (22 D.C. Code §§ 502, 505 
(a)). After a trial on November 20, 21, 24 and 25, 
1969, before the Honorable Oliver Gasch and a jury, ap- 
pellant was found not guilty of assault with a dangerous 
weapon and guilty of assault on a member of the police 
force? On February 17, 1970, appellant was sentenced 
to a term of indefinite commitment pursuant to the provi- 

1The jury was also instructed on the lesser included offense of 
simple assault as to each count (Tr. 390, 395, 402). Appellant was 
acquitted entirely on the assault with a dangerous weapon charge. 


(1) 
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sions of the Federal Youth Corrections Act (18 U.S.C. 
§ 5010 (b)). This appeal followed. 

On Friday, November 8, 1968, Mr. Jimmie Dildy, a 
teacher at Anacostia High School, was en route to an 
office between 1:15 and 1:30 p.m. when he observed a 
group of young men, approximately eleven or twelve, con- 
gregated in the corridor on the second floor of the high 
school (Tr. 49-51). After inquiring why they were in 
the hall rather than in class, and receiving no response, 
he related that the principal of the school would be noti- 
fied. As he proceeded to the office of the principal, some- 
one attacked him and “[t]hey began to beat me brutally” 
(Tr, 50-51). The attack came from the rear and culmi- 
nated in his being floored and kicked (Tr. 52). Mr. Dildy 
was able to identify only Erwin Corlley as a participant 
(Tr. 58)2 The testimony concerning the fight between 
Mr. Dildy and his assailants was corroborated by three 
other teachers who arrived on the scene in response to 
the noise. Neither Mr. William Fry (Tr. 70-83), Mrs. 
Marian Howard (Tr. 83-98), nor Mr. Harold Liberman 
(Tr. 93-116) was able to identify appellant as one of the 
individuals who struck Mr. Dildy. Mr. Lieberman, how- 
ever, did testify that appellant was one of the individuals 
“circling Mr. Dildy” while he was physically engaged 
with another combatant (Tr. 111, 113). Further, appel- 
lant was identified as one of the individuals seized at the 
scene and taken to the principal’s office (Tr. 103-104). 

Mr. E. Franklin Kersey, a teacher at the school, testi- 
fied that he too responded to the scene and observed Mr. 
Dildy standing against the wall with blood streaming 
down his face and Mr. Russell Lombardy, the assistant 
principal, and Mr. Robert Roush, the school custodian, 
grappling with two young men. Mr. Lombardy pushed 


2 While Mr. Dildy was unable to identify appellant in court as 
one of the assailants, he did state that if appellant were one of the 
young men he saw at the precinct, then he stated at that time that 
he was one of the assailants. Upon objection from appellant, that 
statement was stricken from the testimony by the court by an im- 
mediate instruction to the jury (Tr. 54, 57). 
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the individual he was holding to the floor, and as he at- 
tempted to rise, Mr. Kersey grabbed him and held him. 
The individual whom Mr. Kersey eventually held was 
appellant (Tr. 118-120). Mr. Lombardy testified that 
when he arrived he assisted in quieting the scene, and 
appellant and a companion were removed to his office at 
his request (Tr. 141-144). He further testified that he 
apprehended appellant and “threw him back to Mr. 
Roush” (Tr. 148). Roush testified that when he ar- 
rived Mr. Dildy had his back to the wall, and three per- 
sons were punching him. One of the three, appellant, 
was apprehended by Mr. Lombardy and handed to Roush, 
and he in turn handed appellant to Mr. Kersey (Tr. 170). 

Appellant and Erwin Corlley were taken to Mr. Lom- 
bardy’s office after the fracas. Mr. Lombardy instructed 
them to be seated and get their “stories straight, because 
I am going to have you locked up” (Tr. 144). Some 
police officers arrived and joined Mr. Lombardy, appellant 
and Corlley in the room adjoining Mr. Lombardy’s office. 
He left the office and returned after quieting the students 
(Tr. 147). One of the officers was David Gratton, as- 
signed at that time to the 11th Precinct of the Metro- 
politan Police (Tr. 177-178). After his arrival, Officer 
Gratton was in the conference room with appellant, Erwin 
Corlley, and his own partner, Officer Robert Budd (Tr. 
178-179), when appellant “stood up and became very 
boisterous and disorderly, shouting different obscenities 
... in regard to some of the teachers” (Tr. 181). After 
appellant was advised to maintain his seat, Officer Grat- 
ton placed his hand on one of his shoulders and again 
advised him to be seated. Appellant then swung at the 
officer (Tr. 182). Officer Gratton placed a restraining 
hold on appellant and took him outside to his scout car 
(Tr. 182). En route to the scout car, appellant struck 
the officer in his right side with his elbow and broke the 
hold. With the assistance of Officer Charles Lancaster, 
appellant was forced to the ground and handcuffed with 
his hands behind him. At no time was appellant struck 
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with either a fist or any instrument (Tr. 184-186). 
Appellant was then placed in the back of the scout car. 
When he was seated on the back seat, he rolled upon his 
back and proceeded to kick Officer Gratton in the chest 
and the face, causing Officer Gratton to fall on his back 
(Tr. 186-188) * 

On cross-examination Officer Gratton related that he 
never verbally placed appellant under arrest, but he did 
advise him that he was “being detained pending an in- 
vestigation of an assault that occurred in the high school” 
(Tr. 203). Officer Gratton further indicated that the 
assault in the police vehicle occurred after appellant was 
placed in the back seat and the door closed. Fearing that 
appellant was attempting to damage the interior of the 
vehicle, Officer Gratton reopened the vehicle door and was 
thereupon kicked in the chest and face by appellant (Tr. 
212-213). On redirect examination Officer Gratton testi- 
fied that while appellant was not officially under arrest 
at the time of the officer’s arrival, he would not have 
permitted appellant to leave until the matter of the as- 
sault was fully investigated. When appellant “became 
disorderly and attempted to assault” him, Officer Gratton 
placed him under his custody for that assault (Tr. 219). 

Officer Gratton’s testimony as to what oceurred in 
the conference room was corroborated by his partner, 
Officer Budd (Tr. 236-241). Officer Charles Lancaster 
corroborated Officer Gratton’s testimony commencing with 
appellant’s attempt to strike Officer Gratton and the sub- 


3 Officer Gratton, as a result of the kicking, was taken by another 
officer to the hospital (Tr. 188-189). Dr. Charles Calao treated 
him at Cafritz Hospital initially for the injuries (Tr. 36-38). There- 
after Officer Gratton was transferred to the Washington Hospital 
Center, where he was treated by a member of the Board of Police 
and Fire Surgeons, Dr. William Strong. At the time of his exam- 
ination, Officer Gratton was lying in bed and breathing with diffi- 
culty. He was receiving intravenous feedings and oxygen by face 
mask. Although the doctor’s initial concern for possible intra- 
abdominal injury proved unnecessary, his final diagnosis was “mul- 
tiple contusions and abrasions of the chest and abdomen.” Officer 
Gratton remained hospitalized for four days (Tr. 223-228). 
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sequent assault (Tr. 250-258). Mr. Kersey also testified 
to the events occurring from the time that Officer Gratton 
and appellant left the office to the time they reached the 
scout car. He stated that appellant was not walking 
willingly and was being restrained by Officer Gratton. 
After an altercation which elicited the assistance of an- 
other officer, appellant was placed in the back seat of the 
scout car. Mr. Kersey then observed Officer Gratton fall 
backwards (Tr. 128-126). Mr. Kersey denied that ap- 
pellant was at any time struck by an officer (Tr. 125- 
126). At the conclusion of the testimony of the police 
officers the Government rested (Tr. 264). Appellant 
moved for a judgment of acquittal on both counts; the 
motion was denied (Tr. 264-266). 

On behalf of appellant, Erwin Corlley testified that he 
had been with appellant throughout the occurrences (Tr. 
270-272). Mr. Corlley stated that when he walked through 
a door on the second floor, Mr. Dildy grabbed him by his 
windbreaker and started hitting him (Tr. 272). After 
the fight in the conference room appellant stood up to 
get some air, and a police officer shoved him in a chair 
and then grabbed him by the neck and the arm and 
dragged him out of the room. At the scout car he saw 
appellant being shoved into the car and struck with a 
“police stick” (Tr. 273-274). 

Miss Deborah Corlley, sister of Erwin, testified that 
she was at school when the altercation took place. She 
was able to observe Mr. Dildy attack her brother and the 
resultant fight. She also said she saw appellant as he was 
led to the police car. Appellant asked the officers to let 
him go, but the officers refused and forced him to enter 
the car, After appellant was in the car, one of the officers 
reached in and struck him with a blackjack (Tr. 236- 
290). 

Appellant testified that the fight started when Mr. 
Dildy attacked Mr. Corlley. He never struck Mr. Dildy 
but was struck by someone else, suffering a cut over his 
eye. Mr, Kersey then grabbed him. The next thing ap- 


6 


pellant remembered was being in the conference room. 
Since he was dizzy from being struck, he went toward 
the window to get some fresh air. The officer, however, 
kept pushing him down in his chair and eventually 
grabbed him by the neck and dragged him outside (Tr. 
299-303). Appellant was unable to breathe as he was 
being escorted to the cruiser, but the officer refused to 
release the hold . His predicament was aggravated by the 
handcuffs which had been placed on him when he entered 
the school office (Tr. 808-304). He was thrown headfirst 
into the cruiser and struck with a stick. He denied ever 
kicking Officer Gratton (Tr. 306-807). 

Mr. Lieberman testified, after being recalled by, the 
defense, that appellant stood up in the conference room 
and that after the officer told him to sit down, a “tussle” 
commenced when appellant refused to do so. Appellant 
was then removed from the office (Tr. 320-324). One 
other witness was called and testified on a matter not 
pertinent to this appeal (Tr. 330). Thereafter appellant 
rested (Tr. 332). 

Prior to the charge to the jury, counsel for both parties 
discussed with the court the matter of instructions. The 
Government requested an aiding and abetting instruction, 
which request was granted with a modification. Appellant 
requested an instruction that he could resist an unlawful 
arrest and that if the police used excessive force in their 
arrest, appellant could use reasonable force to oppose it. 
The instruction which the court intended to give (and 
later did give at trial) was shown to defense counsel, who 
objected to the part stating that the jury might consider 
all the facts when determining if a lawful arrest occurred, 
i.e, facts that were both known and unknown to the 
officer. No other objection was registered (Tr. 333-346). 


uv 
ARGUMENT 


L The trial court properly denied appellant’s request to 
inquire on voir dire about the potential jury’s belief 
that a police officer is due respect and cooperation. 
(Tr. 20-24). 


On voir dire of the prospective jury panel appellant 
asked the following questions: 


Q. Do any of you feel that in any situation, even 
if he were not under arrest, that if he were asked 
questions by a police officer that he must respond to 
these questions? 


* * 


Q. Do any of you feel that you must respect an 
officer, because he is an officer? 


* * * * 


Q. Do any of you feel that if one is digsrespectful 
to an officer—. (Tr. 20-21.) 


Appellant alleges that the trial court’s refusal to permit 
elicitation of responses to these questions constituted re- 
versible error. 

No precise criteria exist for the manner in which a 
voir dire is to be conducted or the questions which prop- 
erly may be propounded. The obvious goal, however, is 
to produce an impartial jury: 


Impartiality is not a technical conception. It is a 
state of mind. For the ascertainment of this mental 
attitude of appropriate indifference, the Constitution 
lays down no particular tests and procedure is not 
chained to any ancient and artificial formula. United 
States v. Wood, 299 U.S. 123, 145-146 (1936). 


Since no established litany prescribes the methods used 
to produce an impartial jury, the trial court necessarily 
possesses 2 broad discretion in determining what ques- 
tions most likely will attain the objectivity sought. The 
exercise of that discretion, however, is governed by funda- 
mental concepts of fairness. Brown v. United States, 
119 U.S. App. D.C. 208, 388 F.2d 543 (1964). 
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The first question which appellant unsuccessfully sought 
to propound clearly went beyond the limits of a jury’s 
proper concern. As noted by the trial court (Tr. 21), 
this Court has had occasion to comment specifically on 
the duty of a citizen to cooperate with a police officer in 
the performance of his official duties. See, ¢.g., Coates 
v. United States, 184 U.S. App. D.C. 97, 413 F.2d 371 
(1969) ; Hicks v. United States, 127 U.S. App. D.C. 209, 
882 F.2d 158 (1967). 

The second question was excluded by the trial court 
because “most of the members of the panel would feel 
that they would respect a policeman” (Tr. 21). Defense 
counsel at the time not only failed to object to the trial 
court’s ruling but acceded to it by stating, “Your Honor, 
I don’t dispute that” (Tr. 21). Appellant should not now 
be heard to complain, particularly in light of his acknowl- 
edgment at trial of the correctness of the court’s position. 

The third question, terminated by the trial court prior 
to its completion, ostensibly was asked to determine if 
any members of the panel would believe that a person 
who was disrespectful would have a greater propensity 
to commit an assault. The trial court based its ruling in 
denying appellant the right to ask the question on the 
ground that disrespect was immaterial to the question of 
assault. Clearly the trial court was correct in its deter- 
mination. Assault is an offense requiring only proof of 
a general intent. See Parker v. United States, 128 US. 
App. D.C. 348, 359 F.2d 1009 (1966). Whether or not 
appellant was disrespectful to a police officer was im- 
material to any issue before the jury. 


Il. The trial court properly prevented appellant from 
stating whether or not the police officer told him he 
was under arrest for disorderly conduct. 


(Tr. 307-808) 


Appellant contends that the trial court improperly pre- 
vented him from testifying that the police officer who 
arrested him and was the subject of the assault never 
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advised him that he was under arrest for disorderly con- 
duct, He further contends that since his defense, as an 
alternative,* was that he was entitled to use reasonable 
force to resist an unlawful arrest, it was imperative that 
the jury realize that he did not know he was under arrest 
since no one had so informed him. 

On direct examination appellant was asked if he had 
been charged with disorderly conduct. The prosecutor 
objected, and the trial court sustained the objection (Tr. 
307-308). The trial court reasoned, quite properly we 
maintain, that whether or not appellant was ever charged 
with disorderly conduct was immaterial to the proceedings 
at trial. The proper question to propound, and the ques- 
tion permitted by the court, was “Did any officer tell you 
you were under arrest when you were taken out of the 
school?” (Tr, 308). Since appellant responded negatively 
to this question, the issue of whether or not he was in- 
formed that he was under arrest quite properly was for 
the consideration of the jury, as well as the resultant 


question of what, if any, force he was entitled to use. 
Appellant’s argument here misconstrues the issue. The 
trial court’s action was proper and should be upheld. 


IIL The evidence was sufficient to sustain appellant’s 
conviction. 


(Tr. 181-182, 392-395) 


Appellant next contends that the evidence was insuffi- 
cient to support his conviction of assaulting a police 
officer. Initially he maintains that the officer had no au- 
thority to detain him since the only offense which had 
been committed was an assault on a teacher, which assault 
was committed out of the presence of the officer. The 
law in the District of Columbia is expressly to the con- 
trary. A police officer is specifically authorized by statute 
to arrest without a warrant any person whom he has 


+ Apparently appellant’s principal defense was that he never struck 
the officer as alleged. 
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probable cause to believe committed an assault, regard- 
less of whether or not the assault was committed in his 
presence, subject to certain conditions which are clearly 
met here. See 4 D.C. Code §140 (b), (c) (1) (Supp. 
III 1970). 

Assuming arguendo that appellant was not actually 
arrested but was merely being detained for purposes of 
fully investigating the complaint, he had a duty to re- 
spond to reasonable requests and inquiries of the police 
officer. Coates v. United States, supra. At the point when 
he became unruly and boisterous, the officer correctly 
could request and anticipate cooperation. However, when 
appellant swung at the police officer, the officer was justi- 
fied at that time in effecting an arrest for that assault. 
Thus, regardless of which assault actually gave rise to 
the arrest, there can be no question that the arrest was 
lawful. 

Appellant next asserts that regardless of the legality 
of the arrest, he was entitled to resist the officer on a 
theory of either an unlawful arrest or a lawful arrest 
and excessive force utilized by the officer. While we dis- 
agree with appellant’s analysis,> it is clear that his argu- 
ment is bottomed on the theory that there existed some 
conflicting evidence at trial concerning the arrest and 
the events thereafter. This contention only raises the 
issue of credibility, however, and “[i]t is well settled 
that questions of credibility of witnesses and the com- 
parative weight to be given their testimony are properly 
within the province of the jury.” Thompson v. United 
States, 88 U.S. App. D.C. 285, 286, 188 F.2d 652, 653 
(1951) ; see also Johnson v. United States, 188 U.S. App. 
D.C. 174, 426 F.2d 651 (en banc), cert. granted, 400 
U.S. —— (1970). In the case at bar “the jury chose 


5It is our position that the force used by appellant was excessive 
under any circumstances, including the alleged circumstance that 
the officer used excessive force in effecting the arrest. See, e.g., 
John Bad Elk v. United States, 177 U.S. 529 (1900), Abrams v. 
United States, 99 U.S. App. D.C. 46, 287 F.2d 42 (1956), cert. 
denied, 352 U.S. 1018 (1957). 
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to believe the complaining witness [and not appellant] 
as was its right, and there is evidence to support its 
conclusion.” Thompson v. United States, supra, 88 U.S. 
App. D.C. at 236, 188 F.2d at 653.° 


IV. The trial court did not err in its instructions 
to the jury. 


(Tr. 392-395) 


Appellant argues that the trial court erred in its in- 
structions to the jury. He daims first that the court 
erred by instructing the jury, “In considering whether the 
officer acted as a reasonable man would have, you may 
take into consideration every circumstance leading up to 
and surrounding the arrest, and also any knowledge 
which the officer possessed concerning the danger with 
which he was confronted” (Tr. 393), and second, that 
the court erred by instructing that a person has no right 
to resist when an officer seeks to make a lawful arrest 
(Tr. 394). Taking each contention in order, we submit 
that there was no error. 

Appellant’s first claim of error is bottomed on his 
belief that the instruction, by referring to the right of 
the officer to consider all the circumstances, created con- 
fusion since the jury may well have believed that the 
court was speaking of the factors necessary to constitute 
probable cause for an arrest. Therefore, he argues, by 
not distinguishing this aspect from probable cause, the 
court gave an improper standard to the jury by which 
they could determine the validity or invalidity of the 
arrest. Initially we maintain that the instruction as 
given was proper, since an officer may review all the 
circumstances known to him, including possible danger 
of physical harm, when effecting an arrest. Barrett v. 
United States, 62 App. D.C. 25, 64 F.2d 148 (1933). 


6 We note that the jury was properly instructed on all aspects of 
the case. The trial court permitted the jury to determine not only 
the lawfulness of the arrest but instructed them at length on rea- 
sonable and excessive force (Tr. 392-395). 
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The instruction as given quite properly directed the at- 
tention of the jury to the question of whether the force 
used by the officer was reasonable or excessive. Since 
the force necessary to arrest an armed murderer neces- 
sarily may be greater than that necessary to arrest a 
traffic violator, for the jury to understand what consti- 
tutes reasonable force it must consider the factors known 
to the officer at the time the arrest was made. Id. 

Furthermore, the court immediately followed its in- 
struction on reasonable force by charging the jury as to 
the circumstances under which an officer may properly 
make a warrantless arrest. No reference was made to 
considering the circumstances surrounding the arrest (Tr. 
393-394). Finally, it was not only proper but necessary 
that the jury be instructed concerning the circumstances 
known to the officer and what, if any, danger he believed 
might exist because of the very nature of the crime al- 
leged. Clearly, in effecting an arrest of one charged with 
assault, an officer necessarily would be cautious. The 
very nature of the crime charged permitted the officer to 
use protective force which might not be compelled in other 
arrests, ¢.g., an arrest for forgery. The jury quite prop- 
erly was notified that this factor could be considered in 
determining reasonableness. 

Appellant also contends that the trial court erred when 
it instructed the jury that a person has no right to resist 
a police officer when he effects a lawful arrest. While 
appellant cites a number of cases in support of his propo- 
sition,? he has not cited one case which provides that a 
man may resist a lawful arrest. Additionally, the trial 
court told the jury immediately prior to the instruction 
in question “that the defendant is entitled to resist an 
unlawful arrest provided he uses only such force as ap- 
pears reasonably necessary under the circumstances to 


7 United States v. DiRe, 332 U.S. 581 (1948); John Bad Elk v. 
United States, supra; United States v. Heliczer, 373 F.2d 241 (2d 
Cir.), cert. denied, 388 U.S. 917 (1967). 
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avoid such unlawful arrest” (Tr. 394). Appellant’s con- 
tention is thus without merit.* 


8 Appellant’s other contentions are meritless: 


(1) Appellant argues that error was committed when the court 
permitted the prosecutor on cross-examination to ask appellant 
if he attempted to aid Mr. Dildy and if he knew he should help a 


teacher. Initially we note that both questions relate to the count 
of the indictment upon which appellant was acquitted. Moreover, 
the questions as proffered were correct, albeit inartfully drawn, 
in that they were both directed toward the issues before the jury. 
The first question, whether he attempted to aid the teacher, aided in 
establishing not only appellant’s presence in the vicinity but his 
purpose in being there. The second question, whether he knew 
he should help a teacher, probed the state of mind of appellant and 
questioned his purposes in participating in the fracas. 

(2) Appellant also argues that the prosecutor committed error 
by making certain remarks in his closing argument which, ac- 
cording to appellant, were made to bolster the credibility of his 
witnesses. We note that all but one of the remarks were concerned 
with individuals who testified solely as to the assault on Mr. Dildy. 
Since appellant was acquitted of that charge, his complaint here is 
moot. The other reference concerned itself with the employment 
of one of the witnesses who testified that he observed no police 
brutality, a matter of collateral importance since appellant denied 
ever striking the police officer. Additionally the remark made by 
the prosecutor fell far short of those criticized by this Court in the 
past. See, ¢.g., United States v. Stevenson, 138 U.S. App. D.C. 10, 
424 F.2d 923 (1970); Gibson v. United States, 131 U.S. App. D.C. 
163, 408 F.2d 569 (1968); Harris v. United States, 181 U.S. App. 
D.C. 105, 402 F.2d 656 (1968) ; Jackson v. United States, 128 US. 
App. D.C. 276, 359 F.2d 260, cert. denied, 385 U.S. 877 (1966). 
Compare Lawn v. United States, 355 U.S. 389, 359-360 n.15 (1958). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
AXEL H. KLEIBOEMER, 
JOHN S. RANSOM, 
Assistant United States Attorneys. 


TU. 8. GOVERNMENT PRINTING OFFICE; 1970 4i1es2 398 


